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U.S. Environmental Protection Agency

Responses to Questions for the Record


from the

I-louse Energy and Commerce Committee


Subcommittee on Environment and the Econom y 1-learing

January 22, 2015 

The Honorable John Shimku  

I. According to the preamble of the final rule, EPA is "strongly encouraging" States 
to incorporate the req ui rem en Is in t lie final rule b opening U their solid waste 
management 1)laflS. 

a. How many States has EPA talked to about opening/revising their Solid Waste 
Management Plan to incorporate the fiiial rule? 

Answer: The EPA does not have definitive information on the number of states that will or 
will not revise their solid waste management plans (SWMPs). The EPA is reaching out to all 
of the states with facilities that handle coal ash and has established a working group with states 
to address SWMPs and rule implementation. We are working through both our regional 
network and through collaboration with the Association of State and Territorial Solid Waste 
Management Officials (ASTSWMO). During our early discussions, states have told the EPA a 
variety of things: 

• Some states have indicated that they do plan to revise their S\VMPs to incorporate CCR 
requirements: 

• Some have indicated that they intend to discuss revising their SWMPs with 
stakeholdcrs (e.g., the power generation industry) and their public service commissions; 
They will use information &om these discussions to help inform their decision; 

• Some states have indicated that they do not intend to develop new or revised SWMPs. 
This is because they do not have enough facilities to make revising their SWMPs worth 
the investment or the state does not have an existing SWMP. 

i. How' man y States have indicated willingness to revise their l)li11s to incorporate the 
final rule? 

ii. If States have indicated they are not willing to open and revise their solid waste 
management plans, please provide details regarding why they are unwilling to 
revise the Plans. 

h. Please explain, in detail, the process EPA plans to follow regarding opening an(l 
approving State Solid Waste Management Plans to include coal ash, including: 

i. how long does EPA anticipate it will take to approve State plans? 

Answer: The EPA's CFR Part 256 regulations state that the EPA has six months from the 
time of the submittal of the revised plan to either approve or disapprove SWMPs.



ii. Please describe in detail the process that will he followed for approving the State 
plans 

Answer: The EPA has been working to develop materials and an efficient process 
(consistent with the requirements of the CFR Part 256 regulations) for the review/approval 
of state plans. The agency has developed a checklist of relevant sections of 40 CFR 256 
(Guidelines for the Development & Implementation of State Solid Waste Management 
Plans) that states will be able to consult. 

The EPA will review the state's plan to determine how it intends to regulate CCR facilities in 
the state. The EPA has also developed a checklist of the technical requirements included in 
the CCR final rule that will he available for the states to consult in developing their revised 
plans. In order to approve a revised state SWM1. the EPA must, among other things, 
determine that the state plan provides enforceable regulatory requirements for the closing or 
upgrading of CCR disposal facilities that constitute open dumps. lithe state SWMP 
incorporates the federal requirements verbatim, it will he straightforward to approve. If the 
state requirements for CCR facilities are different from the federal regulations, the EPA will 
compare them and determine if the alternative requirements are at least as protective of 
public health and the environment as the federal minimum requirements. 

iii. Does EPA intend to delegate the authority to approve the revisions to the State 
plans the Regional offices? 

Answer: The EPA regional offices currently have the authority to approve the revisions to the 
State Solid Waste Management Plans in consultation with EPA headquarters to help ensure 
national consistency. 

c. Many States will need statutory or regulatory changes in order to open the solid 
waste management plans to incorporate the final rule. how does EPA anticipate 
that States will be able to incorporate the requirements in time to meet the six 
month effective date of the final rule? 

Answer: The EPA does not necessarily expect the revised plans to he submitted by states 
before the effective date, which is six months after publication, however, the technical 
requirements of the rule that facilities must meet varying timelines that are not dependent on 
state submittal of a revised SWMP. For example, the groundwater monitoring requirements 
must he met within two years of the effective date. In addition, the EPA's current regulations 
do not preclude a state from submitting a SWMP for conditional approval based on anticipated 
regulatory or statutory revisions. 

2. The preamble to the final rule states that once "EPA has approved a SOli(l waste 
management plan that incorporates or goes beyond the minimum federal requirements, 
EPA expects that facilities will operate in compliance with that plan and the underlying 
State regulations." I however, isn't it true that because the State programs do not 
operate in lieu of the Federal requirements, that the Federal requirements remain 
independently enforceable through citizen suits? 

a. Because State programs do not operate in lieu of the Federal rule, if the State 
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corn pl y with both the State rules and the Federal requirements or risk being subject 
to a citizen suit? 

Answer: Once an SWMP is approved, compliance with the state program would be 
considered as compliance with the federal CCR rule criteria. In addition, we note that RCRA 
section 7002 requires a citizen group to provide 60 days notification to the EPA and the state 
prior to filing a suit to enforce the requirements of the CCR rule. States can take a number of 
actions in response to this ilOti iication, including (a) intervening iii the Stlit Or (b) tiling their 
Owil aclion to enforce compliance with the rule, which would p'eeilipt the citizen's action. 

3. 'the final rule requires that ii' a constituent of concern is detected above a statisticall 
significant level, that I he groun(lwatcr protection standard must be set at either the 
Maxim urn Contaminant Level or at the background concentration. Whereas, the 
ropsed rule, like t he in un icil)al solid waste progra in, won Id have allowed the owner 

or operator to establish an alternative groundwater protect ion standard based on site-
specific conditions. 

a. 1-las EPA consul cred w het her this will im I)Ict f'u t nrc a ml on-going corrective 
action at coal ash disposal tin its in States that ut iliie risk-based decision 
miking? 

Answer: If' the Safe Drinking Water Act Maximum Containment Level (MCL) or 
background-based cleanup levels are lower than a risk-based level the state has used. the 
tderal regulations would require that the corrective action include treatin g the groundwater to 
a level lower than the risk-based level. Ii, however, the MCL or background-based cleanup 
levels in the federal tules are hiiher than a risk-based level the state has used, the state 
regulations would require that, the corrective action achieve a level lower than the federal 
levels. In some cases, it is possible that the corrective action provisions in the final rule would 
require a more rigorous treatment than required under state law, and in other cases, less 
rigorous treatment than required under state la\v. 'Ilie potential number of' these scenarios 
occurring at corrective actions related to coal ash disposal units is unknown. 

I. What would be t ' m pact of the final rule on risk-based decision making - in 
particular, the ability of States to set either an alternative point of' compliance or 
alternate groundwater protection standards? 

Answer: We do not have an y information as to how otlen, to what degree, and under what 
circumstances alternative points of compliance and groundwater protection standards might be 
Preferred 0 used by the states, 

4. I' lease I'OVi(Ie the sl)ecific legal a ut ho t'it' and arguments that EPA believes 5tIJ)J)O i-f 
I he regulation of' inactive su rf'acc impoundments un(Icr Subtitle 1). 

Answer: 1 he final rule discusses in depth the specific legal authority on which the EPA is 
rel y ing to support the regulation of' inactive CCR surface impoundments under subtitle D of 
RCRA. See 80 FR 2 I 342-2 1 347 (Enclosui'e).



5. Surface im pou uti ments that are req u i red to close under the final rule arc allos ed an 
extension antI may contiii LIC to operate if there is no on or nfl-site disposal capacitvJor 
I/it' coal (iv/i. Please explain whet her EPA a iso considereti t he need for alternative 
disposal capacity for wastewatcr and why or why not. 

Answer: In the EPA rule, existing CCR surface impoundments are required to close if the 
unit: (I) is unlined and has exceeded a groundwater protection standard: (2) has failed to meet 
the applicable location criteria or (3) has failed to satisfy structural integrity requirements 
(i.e.. attainment of a factor of safety). In the final nile. the EPi\ acknowledged that facilities 
subject to closure. may be faced with a decision to either violate the closure requirements of 
the rule by continuing to place CCR in a unit that is required to close, or stop generating 
power because there is no place to dispose of the resulting waste. Concluding that neither of 
these scenarios were desirable, the EPA developed a process for allowing alternative closure 
tinle&ames in two narrow circumstances, the first where the owner or operator can certify that 
CCR must continue to be managed in the unit due to the absence of both on-site and off-site 
alternative disposal capacity. and the second here the owner or operator ofa facilit certifies 
that the facility will cease operation of the coal-fired boilers no later than the dates specified ii 

the rule. but lacks alternative disposal capacity in the interim. 

The Eli\ acknowledged that while it may be possible to find oil-site disposal capacity for the 
dry ash. it may not be feasible to transport to off-site disposal ticilities wet generated or 
sluiced CCR (a combination of water and CCR). Furthermore, the agency also realized that 
this could be a substantial issue for facilities managing wet CCR because facilities cannot 
immediately convert to dry handling systems. 

The EPA did not consider the need for alternative disposal capacity for wastewater not 
associated with wet generated or sluiced CCR as part of the CCR rule. As defined in the rule. 
CCR surface impoundments do not include units generall y referred to as cooling water ponds, 
process water ponds, wastewater treatment ponds, storm water holding ponds, or aeration 
ponds. These units are not designed to hold an accumulation of CCR. and do not generally 
contain signi licant amounts of CCR. Treatment. storage. or disposal of accumulated CCR also 
does not occur in these units. Such units are not covered by this rule. 

1-lowever, if a situation arises where multiple waste streams are co-managed in a CCR surface 
impoundment and there is a possibilit\ that the CCR unit may be required to close, there are 
several steps owners or operators should consider taking. First. each lici lity shoul(l evaluate 
all of' its waste streams and determine where they are being managed to determine the most 
appropriate path to compliance. Second. if a facility knows that it has an unlined CCR surface 
impoundment that may be "leaking", it needs to immediately begin planning for or 
investigating capacit y for all of the waste streams being managed in that ('CR unit. 

6. Ihe owner (I r Operator of an un poti ndinent that in tist close under the final rule has I lie 
opportlinit\ to grant itself an extension of the dca(ihiue if it can demonstrate that it does 
not have sufficient on 01' off-side disposal capacity. 

a. Ilow far off-site does the flicility have to look for alternative disposal capacity? 

Answer: The rule requires the owner or operator to document a claim that no alternative 
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capacit y is available and the claim must be based on the real absence of an alternative and not 
justified based on the costs or inconvenience ol'alternativc disposal capacit y . Furthermore, the 
preamble goes on to state that. "If any additional capacity is identified, the owner or operator 
must arrange to use it as soon as it is feasible." 

b. Please explain in detail hat EPA intdn(ls owners and operators to do vi1 h respect 
to (lefliOnstrat lug w hetlier there is availal)le off-site disposal capacity. 

Answer: The CCR rule does not specify how owncr or operators must demonstrate whether 
available off-site disposal capacit y exists. The rule does. however, specify that the claim must 
he based on the genuine absence of alternative capacity and not justified based on the costs or 
inconvenience of alternative disposal capacity. I'urthermorc. the preamble goes on to state 
that, "I I' any additional capacity is identified, the owner or operator must arrange to use it as 
soon as it is feasible. If disposal capacity' is secured either on- or oil-site, the rule does not 
require the owner or operator to document the availability ot' this alternative capacity or to 
document the transfer of CCR to these liei hues.'' 

c. Ilas EPA assessed the risks of additional truck traffic on the road that will he 
req utred to move the coal ash to an off-site disposal facility? 

Answer: No, the EPA did not assess these risks because the agency does not have 
information regarding how much additional oil-site disposal might happen as a result of this 
regulatory provision. 

7. In the final i'u Ic, EPA provides a ncs definition of what constitutes "beneficial use" 
vhich provides that a user of CCR must (lcmoIist rate that environmental releases arc 
coin paral)le to analogous pro(J ucts for an un-encapsulated USC of ('CR involving 
l)laccllleli t on (he Ian d of 12,400 tons or more in non-roadway applications. Please 
explain in detail the basis for using 1 2,40() tons as a threshold. 

Answer: 'l'he EPA discusses its rationale for selecting the 1 2,400 tons at length in the 
preamble to the final rule: this can be found at pages I 73-1 80 of the pre-publication version of 
the final rule on EPA's website. In summary. the 12,400 ton threshold corresponds to the 
smallest size landfill in the agency's database of' landfills used iii the risk assessment for the 
final rule (Plant 8752 at 280,830 cubic feet or 12,357 tons assuming a conversion of 88 
pounds/cubic feet). As explained on page 180 of the preamble, the EPA selected this threshold 
as a trigger for requiring an affirmative demonstration by the user that there will be no 
releases of concern as a result of the land application, because the available information, 
including the 2014 risk assessment. demonstrates that at these volumes the potential risks are 
ol' such significance to warrant regulation. Based on this evidence, the burden then shills to 
the potential user to demonstrate that these potential risks do not exist at the particular site or 
have been adequately mitigated. 

S. Does the 1 2,4)))) ton-threshold requirement for beneficial use a pplv to coal as ii which 
IS (lest in cii hi r a ii Cfl ca PSU Ia ted use, for e a in plc in concrete. Specifically, 

a. l)oes the 12,400 ton-tb reshohd a pplv to piles of coal ash that a ri awaiting re-use?



h. Does the 12,400 ton-hi reshold appI' on a facility-wide basis? 

Answer: The 12,400 ton-threshold does not apply to encapsulated beneficial uses such as 
concrete. The 12,400 ton-threshold applies only to the fourth criterion in the definition of 
beneficial use ofCCR. This criterion only applies to CCR that vill be placed on the land and 
beneficially used in an unencapsulated. non-roadway use. 'Ihis threshold is a cumulative 
amount t'or an unencapsulated, non-roadway beneficial use in a single location. This provision 
does not authorize CCR disposal facilities to store CCR in piles on-site. even ilihe CCR may 
ultimately be transferred oil-site for beneficial use. 

1 he I IOII'II)IC l't'aiiI	I1II()I(', Ii'. 

Under the Rev ill Amendment, EPA has been required to consider specific factors in 
(fete i'm lung whether to regulate coal ash u iider Sn 1)1 it Ic C of RCRA: (I) the source and 
volumes of material generated per vear (2) piesen t disposal and titilization practices; (3) 

l)otential danger, if any , to human health and the environment from the disposal and 
reuse of such materials; (4) documented cases in Ii ichi (Ia nger to human health or the 
environ ni en I from surface runoff or lea cha Ic has been roved; (5) a It e rn a tis'es to cii rren I 
disposal methods (6) the costs of such alternatives; (7) the iiii pact of' those alternatives on 
the USC of coal a 11(1 other nat nra I reson rees; a iid (8) the en i'i'ent and 1)01 ent ml util izat ion of 

such materials.' 

1. EPA revisited these eight study factors in the coal ash final rule. Please describe the 
1noceSS EPA went through to gather this inf'ormation and hat El'A fon 1111. 

Answer: In the proposed rule, the EPA re-examined the eight Bevill stud y factors in section 
8002(n) of' RCRA. and solicited comment on its anal ysis. As discussed in both the proposed 
and final rules, the key elements (i.e., factors) of the analysis were EPA's risk assessment. the 
assessment of state programs and the EPA's compilation of CCR damage cases. In response to 
the proposed rule, the agency received significant comments on the various elements of the 
analysis and consequently published several Notices of Data Availability (NOI)As) presenting 
new data and possible revisions to the analysis. 

1-lowever, as discussed at length in the preamble to the linal rule. critical information 
necessary to a final Regulatory Determination is still lacking on a number of' key technical and 
policy questions. This includes information needed to quaiitif'y the risks of CCR disposal. and 
the potential impacts of'recent agency regulations on the chemical composition of CCR. The 
agency also needs further information on the adequacy of the state programs. 

In the absence of' this inforniation, the EPA is unable to i'each a conclusion on the issue that is 
central to a Bevill Determination: whether the risks presei'itecl by management of' CCR waste 

42 U.S.C. § 6982(n)



streams can only be adequately mitigated through regulation under RCRA subtitle C. 
Therefore, the EPA deLrred a final Regulatory I)etermination for these wastes. 

2. \\ hat factors weighed most h eaviiv on EPA's (ICC ki on? 

Fhc final rule idciitihcd technical uncertainties that cannot he resolved, including the extent 
In w h ich risks are man aged su l't'icien tl tinder I he final rule. 

Answer: Of the eight statutory Revill study factors assessed. tinee weighed the most heavily 
in the agency 's decision to defer a final Regulatory Determination: (I) the extent of the risks 
iosed by mismanagement of CCR; (2) the adequacy of state programs to ensure proper 
management of CCR; and (3) the extent and nature of damage cases. 

3. What information will EPA gather over the next several years to resolve these technical 
uncertainties? 

Answer: Over the next several years, electric utilities will be moving forward in the 
implementation of this rule as well as the liffhient Limitations Guidelines and Standards for 
the Steam Electric Power Generating Point Source Category (the ELG rule) and the Carbon 
Pollution Emission guidelines for Existing Stationary Sources; Electric Utility Generating 
Units Clean Power Plan) rules. 

Until these regulatory requirements arc implemented. it is premature to define a path forward 
for resolving the technical uncertainties identified in the final rule. A reasonable course, 
however, would be to follow the groundwater monitoring data and other information being 
posted to companies websites to see what fucihities, CCR landfills, and CCR surfiice 
impoundments continue operating. whether liners are leaking. what concentrations of 
contani inants we are observing. An y information that the EPA gathers in the fOture will be 
announced to the public and offered for public comment. 

4. How will the experience of states inl)lerneutiflg the new final rule inform EPA's future 
a na lvsis? 

The fluid rule also identified the possil)ilitv that concentrations of hazardous 
contaminants in coal ash may l'iSC in the near future. 

Answer: The EPA recognizes the critical role that our state partners play in the 
implementation and ensuring compliance with the regulations, and the agency expects that 
states will he active partners in overseeing the regulation ofCCR landfills and CCR surfuce 
impoundments. Any future analysis will account for the states' implementation of' the flnal 
rule, nd uding an y revisions to state programs a(lopted in response to the f ia! rule. In this 
re gard, the EPA is strongly encouraging states to adopt these federal minimum criteria into 
their regulations and revise their solid waste management plans (SWMPs) to incorporate 
these revised federal requirements. 

For those sUites that choose to submit revised S\VMPs, the EPA will review and approve 
those revised S\VMPs, provided they demonstrate that the minimum federal requirements



have been met. ilie EPA expects that the information developed as part of this process will 
help the agency better understand the full extent ofa state's regulatory authority over the 
disposal of CCR and the manner in which states will implement this oversight. 

l'he final rule also identified the possihility that concentrations ol hazardous contaminants in 
coal ash may rise in the near future. 

5. WIn might that happen? What actionS might l)e necessary if that hal)PCHS? 

Answer: In the final rule. the EPA specifically noted that there were uncertainties regarding the 
evolving characterization and composition of CCR due to electric utility upgrades and retrolits of 
multi-pollutant control technologies and raised concern that these advances in human health and 
environmental protection could present new or othcr\\ isc un firesccn changes in CCR. Thereibre. 
if the agency determines at some future time that significant changes have occurred in the 
characterization or composition of CCR as a result of these increased air pollution control efforts. 
the EPA will then make a determination on how state programs are addressing those risks and 
' hether additional risk analyses arc warranted. Ihis determination may be strongly influenced by 
the monitoring of facility groundwater data to determine if the controls the agency has put in place 
as a result of this rule are providing the necessary environmental protections. Any action that the 
agency may consider in the future will he announced to the public and offered for public 
corn nient.



Attach went 2—Mew her Requests for the Record 

During the Ile(iriilg, T$fe!/zber.s aske(I rou to provide (idditwiUli i,itormatwii for tile record, (ll1(Ij'011 

in(Iwate(/ Iii (it 'oii would provide tluit infor,1z(ltunI. Por pour con ic,: jence, descriplioi:s of tile 

rcqiic'.s'tt'il illJOiIlZ(itiOIl (1/C pro i u/ed belo 

ihe IIOIH)Iill)lC (ret.i I laIl)er 

I If a State deterni i nes that I here is ii u ii ii maii receptor for the gron ndwater and iii at a 
cleanu p stan(Iard above the M('L or hicLground is appropriate, would that meet the 
minimum req u ireni en ts of the mile? 

Answer: The rule requires that the groundwater protection standard (either the MCL or the 
background level, whichever is hi gher) must be met b y the chosen corrective action remedy. 

the I lolioral)Ie IiII I lures 

1. When you propose(I the al)l)Iicilt ion ol location restrictions to existing SUrface 
impoundments, the E IA acknowledged that these loca two rest net lulls would force a 
iii aj u ritv of the current im pound men Is to close. 

a. l)o you have an estimate of how man will close? 

Answer: The EPA's final CCR rule contains live new location restrictions that appl y to new and 
existing waste management units (land fills and surfce impoundments). lhese restrictions 
include: (1) disposal within 5 feet of the water table, (2) disposal in wetlands, (3) disposal in 
unstable areas. includinu karst areas, (4) disposal near active fiult zones, and (5) disposal in 
seismic impact ZOOCS. In addition. current subtitle D regulation (40 CFR 257.3-1) already restricts 
facilities that dispose of wastes in lloodplains. 

For fault areas. seismic impact zones, and unstable areas (using karst areas as a proxy) the EPA's 
Regulatory Impact Analysis (RIA) projected that 51 of the 1045 waste management units would 
be subject to the location restrictions resulting in an estimated 26 waste management units closing 
and safely relocating oil-site. '[he remaining waste management units are expected to make 
certifications either that they are not subject to these three location restrictions or that their 
continued operation in these areas is protective. 

The EPA did not have sufficient data to evaluate the number of waste management units subject 
to the restrictions against disposal units located within 5 Feet ol' the water table or in wetlands. 
However, in contrast to the proposed rule, the final rule allows facilities to certify that a waste 
management unit meets an alternate performance standard. even if' it cannot meet the requirement 
in the proposed rule to demonstrate that it is 5 feet above the water table. Similarly, the EPA noteS 
that under the wetlands criterion, facilities have the option of purchasing offsets instead of closing 
existing units. For this reason, the El'A does not believe that man y (if any) liicilities will close 
their waste managenient units in response to the location restriction for wetlands.



1). Nlov lug fu rthcr upstream Ironi those closures, what sort of relial)ilitv issues coo Id he 
imposed on the electric grid? 

Answer: Electricity market impacts presented in Appendix X of the RIA were conducted 
using the Integrated Planning Model (1PM) and include the location restriction costs of the rule 
as discussed above. The results of this analysis show that there will be negligible impacts to the 
electric market.
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front the MS'VLF un it to the 
groundwater (i.e.. as would be the case 
ii CCR was disposed in the MSWLI: 
unit). Iii cteternntit tg ,tltornatiVe 
lratii eters, the 1) rector sit all consider, 
among other things: (1) Flie typos, 
uittt m 0eS. tinti conCeiitrittiotis in Wastes 
nit ,nccl at t lie MSWLF on it; (2) the 

intihtlitv. stabilit y , and persistence of 
waste constituents or their reaction 
prod uctS in the utisatu rated zone 
beneath the MSWIF unit: and (3) the 
detectability of indicatut par;titteteFs. 
waste cons! it unnts. a ml reaction 
products itt the groundwater. lii 
situations where the MS\VIi nuit is 
rcceivtig CCR for disposal ,ittd/üt daily 
cover. iP.'\ exptx:ts the controlled 
tltaliagcnit'Itt of CCR iii these tttii t. 
Specifically. EPA expects Stute 
l)irectors to utilize the provisions iii 
§ 2tt.54(a)() to tevise the cletectioti 
monitoring cotistititents to iticlitdt' those 
:otistittents being promulgated in this 
in be under § 257.30. These detect j itt i 
monitoring constituents or i itorgoit i: 
Indicator parameters are: boron. 
calcium. t:hloride, fluoride, phi, sulfate 
and total ci issul ved solids ('I'DS). 't'heso 
tilorganic ititlicator parameters are 
known to be leading i till icators of 
releases of cniitami,iants associated with 
CCR tool the Agency strongly 
recont roe ntis t It :it State 1)1 roc:tors add 
these :otistittteitts to the list of indicator 
l t iirntettcrs to he monitored during 
dt: tcct ion in cot tori ng ol gro uiid vate r if 
and when a .\tS\Vl.l decides to :tceept 
CCR. 

Tb ii Agen cv has ccii t:t tided t I cit CCR 
can readil y be handled itt perni tied 
MS WI F's provided that t wv a i' 
evaluated for waste cornh)iIlil)it tv and 
plcciiteut as reqtiircah ci tiler the part 
258 requIrements. l'tirtheritture, 
consist wit wit It the record ken pit ig 
requ i remount in § 258.20, the Agency 
fitrilier expects State [)irectur5 to 
encourage MSWLF units recei eing CCR 
alter the effective date of this rule to do 
so pttrsuatrt to a 'CCR acceptatice phtti' 
that is ruttititained iii the facii iv 
operating record. 'lb is plait sv mid 
assure that the MS\VLF facility is aware 
of the physical arch i:heinica I 
characteristics of t liii waste received 
(Li., CCR) and htittidles it with the 
titide tonal prc:aittions necessar y to 
avoid ciiit, ittaititain structural integrity. 
and avoid compromising the gas arid 
leaceltite eel let:! oil systems oft lie 
landfill so that hunian health and the 
environment arc prttvt:tt'l While the 
Agency soe no need to tiit pose 
dttpl icative reqscirentemits for MSWLFs 
that receive CCR for disposal or daily 
cover; developmmiettt ot these accehttattce 
pl tins as Wi' It as a n 'Vi seth list of

groundwater detection monitoring 
constituents will help ensure that CCR 
is being nuiimagi'd itt thu' must pr(itnct ye 

consistent with thin Part 258 
reqtl ircmntettts. 

5. I icact ive CCR Stirlactc htnpou in) tout is 

'the fimial rub' aisu lihililins to 
''inw:tive'' CCR sttrfat:n i titpottttiiiicetits 
at air y active elecitic utilities or 
iitdhl'llnttiit!Ilt	 tit:ers, 
rega ri lIes s of t he fuel cit r ret it) v being 
used to produce electricti v: i.e., surface 
itnpontohittents itt an active electric 
Ut ilitv or iimde1u'iidettt power prtidocer 
iltat have cetisi'tl ri'coiviitg CCR or 
othnrsvise act ivnlv managing CCR. 
While ii is trtti' tint! EP,\ e.xeiiipted 
itt:tctive ultits trout the part 258 
ria1tiirntneimts iii 1900. the original 
sitlititln I) regiilatiomis :it 'It) CFR part 257 
(ivliicht ate currtititiv ;t ) qllictihlc to CCR 
wastes) applied to all solid waste 
chsposal facilities attd practi i:es '' except 
(or eleven sliei;ifii:aliv nicutuetuterl 
exemptions (itnite of which arc 
relevant). 40 CFR 257. tIc). See ttlso, 'to 
(FR '257. t(al( t 1-121. Atol ;ts dist:ussed iii 

ihl!t,lil hotuw, subtitle 0 of RCR1\ 
dues hot littlit EPA's authorit y to active 
tin its—that is, units that receive or 

lie nv iso ma n;tge sva stes after lb tt 
effective date of the rcgctl;ttions. EPA 
It as duct en cii ted several dam t tage cases 
lut itave occurred ii tie to inactive CCR 

stirlii:ic ihumpotlmlthuiiiits, incluchimrg tlic 
release of CCt oul wastoivattyr Front iii 
liutictivi' CCR scurf,we itnpi;ttutdrric'iit into 
tiw Dttji River vliicim ot:curreih since 
puith cation oft itt' CCR proposed nit to. 
As discussed iii ilte proposal, tin' risks 
associated svitlt itt:ictive CUR stirlace 
impoittidtni'itts do not differ 
siguiitic;iittiv from the risks associated 
with :o:tive CUR surface iinpoundnttsnts: 
riuticli ot time risk front thiese utlits is 
ihrivi'tt liv the ltvclraiihic head itttinisd 
Ii	 irtiluonttdeil iitiit. 'l'hnse Cotitliticttts 
rt'tuaitt presettt in both ;tctive ttnd 
itiactive tiiiits, winch cciiitinuci IC) 

itttpouitd liquid abottg svbht CCR. Fur ill 
use reastitis, thin Ageticv lets 

t:uttcluuded t tat nactivty CCR sturf,tt:e 
itutpouiiihmto'ots require regulatory 
oversight. 

'I'he solty exceplioti is For 'itlttc:tive'' 
X;R sttrf.uce iniptnincliniettts mliii liiiVC 

cciii 1theted dewtitering atud t:appu ttg 
olii.it tilts (ii :it:coohtuiti:e vitht the 
caju)iiiug reltinreiliciits fititihizeil iii this 
rule) within three \'e;trs of the 
pobhcat out uf this rule. EPA considers 
thiesti ututs iii he titlabognuts to iactivtv 
CUR land hI Iii, wltieit are not stibect to 
tit fiuual rule, As tioted, EPA's risk 
;tssessrti nut shows that t lie it ighmest risks 
are asoi:iattyd with CCR surface 
imupuumtdrtwtiis due to time hydraulic 
hin;iib inposed liv itmupotutdc'ch water.

I)ewtttered CUR surface inipoundnients 
will no longer be subjected to Iivdr.ttilic 
head so tue risk of releases, iiicluditig 
thin risk thi:it tile tutu will leach iittui tIn, 
ground water. ivoti Id Ite titi greater I han 
thinsti frutut CUR hittiuhllhis. Similarl y , tIn' 
rnchitiretncttts of this rule do lint apply 
to iriac:t iso CCR Iii itch Ii I Is—which arc 
CUR larch hills that dii tint itccepl cvaste 
after t ito effective dtttc of the 
regulations. 'l'he Agency is not aware of 
aii' datiiage cases associated 'iiht 
itttuctive CCR luinchfilhs. amid is tioted. thin 
risks of rtihiuuise ftoiii tichm utiits are 
sign i ficaiit lv lower thiuuii CUR surface 
ito poutidmitents or ttctive CUR hind Fills. 
Iii t lit' absence of t Iii s t 'pe of et' iti once, 
intl consistuttt tvithi due proposal. the 
.\t;ntic' lots uhi'i:iili'tl tot to cover these 
rimtits iii this limit rtultt. 

tjiuuit'r both thin subtitle C and subtitle 
0 uh)tiulhis, 1t\ priosed to regutate 
''ititictive'' CUR surface iittpunndtnuints 
that littd tie! u:onipleted t:losurc prior to 
mIte effective date of the iii in. EPA 
)i'o1)OSlid that if tot',' iiiau:iive CUR 

sturlace i nipiiui uthiutmytit hitith tint rite! the 
iiteritti sttittts closure ntiturement5 (i.e.. 
it t'Wtt ered it it ci cap pci I) b y t lie effect i ve 
date of the rutle, tue ititit would be 
simiuject to all of the requmiremuruts 
it op Ii caM e to CCR surface 
ituuiiticttuihmtients, tinder the stuhit it hi' C 
ti h itili tu, those reqitiremetits is'ouid have 
litcluded comuththiuiltco with the interitn 
st.tttis ittul pl'rutimtitug mtugnt.tiictns. tinder 
,iitlititie I), suuc:Iu iuiuits woutui have been 
reiiitired to compl y with till iii the 
criteria apphicablit to CCR surlace 
intpoundmuiits that continued to 
receive wastes, including grouiidcs'ater 
11101 tim ni rig. corrective ttct tOfl, a nth 
closure. 

EPA ackiuowledgcch m mm mItts 
re prose mit itch a the part tire iron the 
Agenc y' s ho tig' St fl di rig ii tipi enient tit hit u 
of thu regulatory Jircigramit under suhtmimhi 
C. \Vbuile mIte statutor y defiutitinti of 
''chiShlosab' has been broadly interpreted 
to in 1:1 title passive leaking, h istorh:a liv 
EP,\ butts constnitttd the deltnition 1)1 
''dishiusiti '' utitinty niirrow Iv fur tire 
h utIr i t oses ot ioujthu'utiu'iitiuig tht y suthitithe C 
mgit Iatorv ret 1 tui rim mitt tint. For ('Xii in ph 
see 43 FR 58tTh'l (Dcc. 18, 1978); and 45 
FR :t :t 074 (sltu' t 980). A hi) tot igh i iii SOt lily 
Sittnti this. tost'httacemntUtt tti.uttagenicmti 
hitis hutueti comisiderech to be disposal 
triggering RCRA subt tie C regulatory 
requirements. e.g., dredging of 
iou po nit ci rtit y nls or ma ii agtinm cit t of 
ht,uui:btuuit'. il:\ hots generally ititerpreted 
thin sttttuittt to require a porflhit only if tu 
fau:iiit y treats, stores, or actively 
chispostus of the waste after the effective 
date of its designation as a hazardous 
i%'iiSttt. h:PA exphtuimied that relying oii a 
itrci;iclt'n i itterprottttioti svas tppropriate 
iii Liii s I tusitti ice givitit that thin
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stihstatiti,,l risks associated wit Ii 
rrent lv opera i iig CCR so rface 

iii putiiitlinents, i.e., the l)OtO!ithul for 
lenchatt an(l other releases to 
contain iii ate groti ii if vat cr ;i nd the 
potential for c.Itilstro 1 )hic releases [ruin 
striictur,d fai hires. wert' nit nieasiirahlv 
di ffereii t t I a tithe risks issoeiat eu wit Ii 

inactive" CCR surface inipou titliutynts 
cuint itnied to impound liquid, even 

tliizglt iii' facilit y had ceasu'il to place 
additioii,tl wastes iii the unit. Ei';\ tioted 
dS vell that the risks are pruuarilv 
driven liv the older existing units, 
vhich are generall y unlitied. 

Iii I liI y SCCtiOii (if the 1ireaiiihle 
disiaissirig the uih,tidu' I)	El':\ 
did hot expressl highlight the 
applicittitiri of the rule In inactive CC:R 
siirlace inipoundirionis. mu generally 
explained t hat EI',\ 's approach to 
developing the proposed suht it he D 
requirements br stirfact, iml)nuiiutlnientS 
(which arc not addressed b y h' pu1 

258 regulations tliiul served as the model 
for the proposed laodtill requhireinelits) 
was to seek to be consistent with, I lie 
technical requirements developed tinder 
the subtitle C option. (See 75 FR 351 t:t.) 
("In addition. EPA considered that 
iiianv of tim technical requirenucuuts that 
El'A developed to speciFically address 
the risks fruitu the disposal ot CCR as 
part of the subtitle C alteriu,ttive vuuuijil 
be equal v lust i lied tinder a R( :RA 
ul'1it he I) rutin,e . . . hue Incttu,uI 

record—u . tIm risk an;ilvsis and the 
darnagi . cases—sit pp1rt i ng such 
requirenuelits is titt y sante, irrespective of 
(he statutory auithuerit y under whuichi the 
Agency is operating ......bus se viral ol 
the provisions El'i\ is proposing under 

su :bt jilt' I) ill icr ci rres)m id to 
I lie jurov%siuuuis l.l'i\ is propOsing 1(1 
estatdih fur RCRA suhtitliy C 
requu u Fu'hui'iut 'lIiese hiro'isions ituci iiule 
the following regulatory pr'isi1us 
specific to CCR that EPA is proposing to 
est;uh,lish: .Scoje and apphcalnli(t' (I.e.. 
into till! be cu fifed to f/ic rule criteruu,' 
rcquirei:uentsl .... . I (emphasis added). 

EPA received numerous comments on, 
this aspect of t lie proposal. On t lie 
will) Ic, t he comments were focui sod on 
El > A's legal ;uiuthnor0v under subtitle C to 
regulate illactive atud closed units, as 
well as inactive and closed facilities, 
One gro up of corn ni enters. hi owever. 
spei:ufuu'a(Iv criticiy.ed the pruuposed 
subtitle I) i uguutatitun oil the gnouunuds t!uul 
it failed to udclrtyss lie risks from 
n.ict i ye CCR s ii rface i iii pi 1111,1 then t S. 

'tIne flhilj(irity of c(iflhlnelutirs, however. 
ulrguL•(l that RCR,\ (hoes nutut uuithori',.e 
E P:\ to o 'g ut a ti iii active or closed 
suirfnco illup()u udruenits. these 
cumi nuetittirs focused ott two pr iniarv 
;irgiiniuints: First. that RCUA' ifelinitiotu 
of ''uhisposal' t::uttuut he interpreted tu>

iiiclude 'passive uuuigrationi'' based tin 
Iltu: jul:un :iunguage of the statute. uuh 
second. thi,tt such iii i utterJ)rut:utiouu 
conifi iu:i,uh with court decisions in 
several i:urc:uiits, budding that uiuuuhuir 
CERCL,\ ''disjms:uI' does hut liuhiule 
passive leaking or thuu' iii igrilt ion of 
Containuitiaiits. 

In 511 Jipurt oft hi r first arguiiuunt. 
corn triu y uuters arguu'ul that the plai ii 
latigitage of RCR\ dnuiii>uist rates Ii:> I lie 
requirements arty 'huruulueI.tive in 
naturc'' and titus can tot be inuteriureted 
to apply tu hiast ItctiVithoS, /M,. the past 
ulisposals iii iuiai:tive CCR units. They 
else arguu'ul thu liii' alusuuui' of lIt,, wind 

ung' Ii nm I hum deli nit urn oF 
''(hishiosiul	i:ft,iurlv iturhicates (fiat

Congress d hI not i ttteuuul to cover passive 
lt'miki tug or inigratiuuuu hum CCR units. 
'h'hiu ctuuiuuieitters a lo selectivel y quuoted 
portions of pist EPA shettminwnuts, 
claiuiintg that these deuuuouustrnu'd thumut 
EPA had i:u>iuuhuisivelv I nuterpreted R( :RA 
to urecIuidu' jiuuisdictioo u,vtr iu;uctive 
uuuuits,tnnl fu,:ihities. In l u : u rti(:uul;ur, tlut, 
j)Oinite(l to EPA's decjsituiu iii lOHtJ not 
((I require permits for clusd or inactive 
fuucil it ins. 

uiuui uuenutirs u:ited severn I cases to 

5 1 11)1 0 rt t hiei r second cIa i In. These 
iticluile carson ilturbou' ti/i. v. U:wcal 
Corp., 271) t'.3d	(oth Cir. 2001); 
United StuuIu' v, 150 items of iiitui, 204 
F.3d 608. rut; (201%)): A flU !,udnst,iuul 

v. l'rmuu' Iu'rluzuoiogv. 12t) h'.:td 
:is 1, 358 (2d Cir. 1997): L!j,jfte! SlaIe,c v. 
ctiD(; flu'nit Co.. 96 l',ad 706, 711 (3rd 
Cir. 190(i): Ins/rn Mfg. ('a. v. Koppers 
Co., lu I'.3l 750. 762 (5th Cir. 1904): 
Delimit v, Thivn o( Cw'ntu'i. 55 F. Supp. 
2uh 237. 256 (S.D,N.Y. 10991: sec also 
Interfaith C,:uzr, Org,'. v. Floinry. l Vu'!! hut! 
iitc.. 26:1 I'. Sunpp. Zd 700, 846 ii. 1)) 
)l).N.J. 2(I)tt). The couuunienuters 
au:kniowhu'ulgu'il that t hii'si' cases nero ill 
decided unuher CERCI.,\, 1)111 u:laiun thin) 

cases ire all (ulu;uhhv disjtositive with, 
respect It> RCR,'\'s cleiinuit,u>eu of disposal 
because ( ;ElCt A specifically 
iii corporal es I u ru lerence R( R :\' s 
stat utory dcliii it inn ol disposal. 

As an initial mottler, it is important to 
correct cCrt:uiuu uuuisiunidermitandings 
c:uunitai iiu'd thu ru >iughruuu a unrulier uif the 
cnnuuiuheuuts. First. EPA uhid propose to 
iuuchudc iiuiuctivu y iiuuits intudu'r time subtitle 
I) :111 erru at i vu', Eh't cl earl v s ignial cmd its 
ituo'uit ii cover the same' iuuuivorse of 
uutus atuit f,uui(itis cos'ereul uiruuhur thuum 
suilrtitle(.uiu>juuusiil,t.l)y\thihn>uut ituu:luiilu 

.1 corrospuuuiuhiteg discussiuuui ii its 
explanation of the suilutithe I) alteruu:ut ivu' 
h,,'u:iuttsuy ;uppliu:miliuuri of thue criteria to 
iniau:tivc it this did tuft represent such a 
signitic;utut departuure Irorn EPA's past 
prit:tiu:u uur iu>tu'r(uretutu(uue. ,'\s uhisciissod 
in nu>n' du't;ui I hnehuuw. I hue origiii.ul 

	

>uhu)ut he I) rcgtnl;i) iu>nus mipplicul tuu	I)

existing disposal uuiils. See 40 CFR 
257,1(a)) 1 )—(2). (c) zunid 4 :t FR '1942 
•1943, 1044. 

Second, several conuuumuu,uuiumrs criticized 
EPA s pun rpnnt ed p roposut I to cover lint hi 
'closed'' and i utact ivuy '' surface 

ituu)uuiimmi(hinCnuIs, ulsiuug die tennis 
inuturt:huuuugoalth'. 'h'hese sante 
cou)iuui,'uuters also refer to bothi 'inactive 
lat:ihituums' arch ''iniactive unnits," These 
are all different concepts. arid EPA 
dearl y uhistiruguisheel hutlwcu,ti thi'uu 

1l'.\ pniuposech to regulate otuhv 
i nau:t I rum'' suirface ininpounnchttitmui is t liii 

hu:,ul mutt (:u>umul)lete(l closure of thom suirfaco 
imiuiuuuuunu(bniienit before the u,ffective d,tte. 

lu ouu :1 i vu'' sul rf;ucum iou pot n rid rae n Is are 
th>uusu' lint u:uuiit;uiru both CCR ;unuul water. 
butt ii>; hunger receive additional wastes. 
liv conurast, a "closed'' surface 
itu pomuiidtiierrt wcuuild no longer contai tu 
water, tlthnumughi it uiu:uv continue to 
u;ouuhiih CCR (or oIlier wastes), and 
wu iii hh hi' t::i pped or ot luersv i se 
umuuiuutained. 'l'huere is lit))1' difference 
Iuutwumen (hue, potential risks u>f no active 
miii uuact,vosunnlitu:e inupuotuudttm>mrut: hauthi 
c:nnu leak i itt; grouindw:iter, and htoth are 
subject to stiiu:tuiriuh Iaihui rums that nemltmuse 
thut, wostes tutu thie enuvironumnmnt, 
inu:Iuu>iitug c.utastrol)hhi(: fuilutres lnmuuhin;g 
tu i utuissivi; rm'l,'asu'c I hit threaten huu>ihi 
liii >uu,uu hui':uldu and ihuty enyironnnenl. 
'h'hiis is ctr;u lv dennotust rated b tIm 
recent spill ut the flu,;; River in North 
Cuiro(ina, which occurred as tin' result of 
a structural lailure at ant inuactnve suurlace 
irnpoundnuont. Si,umih:trlv. as 
d em onsi ra lid b y thu emd i sco'erv u I 
add> t i ona I d.t unage cases un itont the rece nit 
installation; of gruuinuhwmttumr uuuuutlitorin;g 
s ystems at exist hug (CR surfacu' 
ilripuelu(nttennimu in isIichig>nii utid tIli,uuis, 
nruenuv exist i tig CCR Sti rface 
iuimtuuuuuichumii'uits are u:uirrumtitiv leaking. 
ull,uyit u:mirruiud y uundetected. These are 
the risks thu; disposal ruule specificiullv 
seeks to ;u hi ross. a ut1 t lucre is no logical 
huitsis for uhi'.t inugunisluinug hetwemeni utnuits 
hunt )r(suth) thin santo, risks, 

EPA did tot propose to rnmq;In re 
closed'' surface innpounndtrnmts to 

'reclose," Nor did EPA intend, as the 
s:uriuu' (:t)mnuuu,'nrters u:I;iittu, that ''literally 
luiuiuulr,mcls itt t;re'innsl' closed 
suirt:uu;e inuth>umuuutuhrnenuts—nntmunuv of whuichi 
were properly closed decades ago ii iuh,mr 
state sohid waste programs, hnve 
ci nu n iged o wit ers, in i ed niow him, ye 
struict hires huiii It on; top of tluu'un—wouil ml 
he con;siulerod ,um:tive (XR umuits.' 
.\ccon'ihiruglv. thue Ii tual rule uhnues riot 
iuuipnse anuv rocjunir'tnenuts nit an CCR 
surface irutlouti niuh uuuenuls that hea'u, i nu fturt 
"closed'' l)efori' t hue rink's emffectivc 
ihate—j,ty . , t tuosny I lout uuuu tunuger u:uuumt uu 
w. ocr mind t .ini nuo lonigu'r i rn pour tid 

I iuittiI.
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Further, EP:\ tiever proposed that the 
rule would apply to inactive facilities. 
'Ike proposal w is clea r t hat the 
regulations would appl y to active 
f'acilities—i.e., those titl colitilolty to 
generate elect ricit for (list rib itt on to 
the public, and those that continue to 

CCR. Citt with hat 
propositl. the fiiial rule appl its etiv to 
inactive surface iinpotiuti nli,nts at active 
electric utilities. i.e., facilities ihnt are 
activtilv general lug elect ric:ilv 
irresl)e c ti ve of the fuel used. 

H naIl v, So iii C COIl III ellIS fOGtlSttt I (ill 
issues that were specific to the plain 
I altt,uage of subtitle C provisions, \\'li i 
lutIst of tlti' issues the coninienters 
raised rt'l;tt' equall y to EPA's authority 
under both subtitles C and I). hucaust 
the Iinal rule establishes standards 
tinder silbt)tle D of RCRA, EPi\ has not 
addressed c011IlIlOiltS that are purely 
relevant i r apt di cable to t lie extent of 
EP,\'s authorit y under subtitle C. 

a. Plain I .anguage of RCRI\ and EPA's 
Past I iterpretations 

Under both subtitle C and subtitle D, 
EPA's authorit y to regulate ''inactive'' 
units primaril y stwos front the agenr.v's 
authorit y to regulate ''dipoaf. 'Hit, 
let in is defined once in RCR:\ and 
Ififilies to both subtitles C and I). 
\Ioreover, the definition explicitly 
incititles ''leaking	 tiOl ''plai:i hg of any 
solid waste . , , unto or nit an y arid sn 
that such (wastel or in\' cotist ituent 
thereof mar enter the environment 
or be d is(:harged I ito an y waters, 
including gruundwaters'' 42 U.S.C. 
690:1(3), 

Co in in enters focused ott t lie past 
Stiltentents that EP.'\ cited in tint 
proposal in ack no wl edging tlt at t lie 
Agenc y ti'iis proposing to revise its 
interpretation [or this rulemaking. Itt 
general. the ecuninents misconstrue, the 
significance of these past statements, 
'I'lte cited passages ciiorelv expl:iin t tat 
the pc'rnittling rc'qu?rcumcnts in subtitle 
C were written to be ''prospective in 
nature'' a mid as a consequence. EPi\ has 
choset m to i lit erpret ''iii 1105t1 I'' in ore 
narrm'lv in flirt! context Titus EPA's 
lostut t. ucittirpretatioml tinder subtitle C 
was not based tin iii iuterprtttatioti that 
th plain language of RCR,'\'s ci,'fuitil ott 
ol ''disposal prtCltl(led reaching 
iuilctive units, hut on a detertutuatino 
tit at a itarro wer iii terpreta t loll itt oil d be 
reaotiaiilti in light of specific language 
iii sectionS 3004 and 3005. and tue 
practical (:ottsequunces of apply i 
these tC(l iii retnec it to i itact lye 
fac i lit jCS.41 

It i,, atso titsir iti,ii •'11410 ut)liill, C 
riit1ltftflr'fllS III ktc ItO .ipptv 10 tllat.It''t, unlis, fur 

I'ItiItTI tli(h'i(ti ) rr,jii III'S 1,ti:ili 111% tO cti'ti

None of El',\ 's past stal etit eu Is 
illi!li(le(l itlit' icilerinetatioll that 
''leaking'' does hut itolinhit leaking (room 
an iittict it'e (lISlltiSal unit, or that the 
statutory definition of ''dipoal u:;nuiOt 
be interpreted to up)hv to the current 
consequences of l)ast disposals. To the 
contrary. EPA was clear iii the uriginil 
11)711 proposed ii,izardous \Vasti, 
regulations that lea king front inactive 
disposal units constitutes ''disposal'' 
tiiurler RCRA. 

Neil her RCRi\ ii or its I i'g isl ative 
hr istorv discusses whether sect iou :01)14 
statultrrls for owners and operators of 
Ira',. art lotus waste t tea I went, storage, or 
disposal lucilities app1v or were 
iutt'tohtd to appl y to inactive facilities, 
i.i,, t hiuse facilities which have ceased 
receiving, treat iutg. storing. antI 
disposing of wastes prior to ice effective 
ilite of tlit' sirhtitle C regtilatiolls. 	 flits

is ott i:npor(nht( issue, Irotc'cvcr, bccouse 
.Sonte, and per/taps mo,st, umctn'e 
facilities 1110%' still be ''dicpotmn,' of 
11(1st t' ' ' u'jth in tilt' ricer:, iii ut of hi of tern 1 

in	 I 004(3) oJ' JICII,4. 'Disposal'

itucl odes: the eliscluttrge, dumirpi uig, 
spillitig, leaking. , , , of iilt\' solid waste 
or hr aza rd cuts waste i ito or on tn v liii il 
or water so that such solid waste or 
I ta,,artlous Wa ste or an y constituent 
hereof ma y enter the environment or be 

emitted into the air or dis:lttirgcd into 
any waters, including orot tolwatcrs, 
,\ loot' jut: elate focilit irs hull' ite'li ),e, 
lcr:kitq,' solid or liuzuiruluuts ii'uste hub 

,grottnd;i'ate: ow! lit us be ''disposing'' 
under HCUA,'' 43 FR sttoat (emphasis 
added). 

Note its ivu,l I tlr at EPA dccliii ed to 
impose requuireltti'nts on ''inactive 
facilities'' 11(11 ''inactive units at active 
facilities,'' tilt ii:li are the entities 
covered iii this final CCR rule. Further, 
the corn juiicitinns discussed iii 1978 
were speci tic to itt active or 1:1 osetd 
facilities: tire concern that the present 
owner of the laud ott which	 inactive

site wa,c located night h,tv no 
cocorectiolt (other titan (tresetlt 
oWhii'rshi1) of lIce lauith) with the pn 
disbiosal activities, Id, 'I'htese 
comisiderations are not relevant to 
inactive CCR sctrfu:e inunpiouidoiorcts at 
active electric ntilitIs. 

EI',\ further clarified this position in 
the 1000 ficcal li,ti',,crthiuus waste rule, 
expluuuctg th,tt. while lien Agiumicv did 
lint gcutc'riIlv moteuch to regicltile those 
portiutis of fuu:ihities that bid closed 
before the effective date, there were 
exceptiotis to lii is. and that in 
iinlividtcal cases, inactive bmrtioos of a 
facility—or in other words. iuruu:tive 
units, in ight Ice regulated. 

tip ti,tc.ut, Ourci lclacttt't' huts loc'auud out rita 
1uciltt' tiit'.

lObwiutrs arcd e)p(urators which conticlue to 
operai it after the effect itt, elate of the 
regril .utuons must ensure that portions of 
1n:i lit ii el OSCy CI lcefore the effective ih:tiu of 
ilu'It rules ito itcul interfere with the 
c runitoring or colt trot of acti ic portions. This 
rei j ilirertut'tut regirhalc's (lie facihiiv ti'liilt 
optirales ci unler the RCRi\ regulations, 
tic Irotigh it cuuts' require the owner or operator 
tiettiri Ice receives a peon it. or. ris a lsernti I 

condition, to take certain nle,'istires on 
portions of his facilit y closed before the 
effective' date of these rege Itt) ions. 
45 FR :13008, (Sec also"tS FR 33170.) 

Itt other words. EPA was clear that its 
uurisdictioci tinder RCRA extended ten 

litestt portions of thu Iac:ilitv hot thitt they 
:\geitcv hail wade a l)ulicy choice not to 
exert its regulatory itrisrhictiutt as a 
general matter over inactive facilities, 
u:l inns i mig instead In rel y on sect i on 7t)tt 3 
oud CERCI.A Itt :tuhclress the risks antI 
require clean'tcIr of tlteset sites, EPA huts 
'hoptt'd a siihst,cttitllv similar 
a l u l troacb i here. requiring the current 
owner ear operator of arc active facility to 
ohilri's the risks associateth with an 
ici;iu:tive portion of the y facilit y that could 
1tottittitlly ititerfere with the monitoring 
or control of tire actively operating 
portion of t hut fad lit' t It rough leaking 
contamiti:tnts or other releases. 

,Sinti larl y , in tIre 1 98t1 final rules, EPA 
expressl y ebeu:licrotl in revise the 
regir Tatory dufimrit ion of disposal to 
dxc; It den accid U cliii I or Lilt urtecit bit il 
releases, EPA noted llr,it ''Ir]egardhess of 
tvhuetlier a discharge of hiazarthous waste' 
is ittteirtional or not, the lotnian health 
tttid eriivirotiitterilal effects are the same. 
'l'htus intentioncI acid itttitrtcntional 
ih iscliarges are icicloiht'd in the delicritioo 
of 'disposal,' '' [See 45 FR : 33068.) \\'hiht 
h:l\ revised other provisions to clarify 
that i pertcrit wouthch cicit he required for 
a cc: hI ental dis clii rges, E1 A was clear 
titat such activities are properly 
considered to 1,e "disposal.'' 

ltv contrast, EPA's past 
icti plenientat ion of subtitle D, following 
front the legislative hi istory and the 
statttlorV language. e:onsisleut lv applied 
re'gi i I dory ret hi remue cit S eqi I S Iv to i1i 
facilities. without distinguishing 
butts'oen active and inactive or new intl 
existing facilities. 

(:eoigress tt';is clear thit suii,tiih I) was 
iciti'iuletl In spi:i:ificallv address the 

rithlcnt ut thititduited leakitrg ''(tltcfl 
duinups'' scattered across tInt country, 
''where frequentl y the tistn of thet site for 
waste disposal is mit icr aiuthocrized itor 
setpervised.' ii. Rep. No, 94—) 491, P 

'tthi Cong., 2d Sess Ii 976), For example. 
the' report clescribcoh the consequences 
ui'lien ''the Cit y of 'I'exarcaita Arkansas/ 
Texas. abimnluuietl its six open dtttnps. 
in 1 1)68 ''to Still port the need to rinqit ire 
open (I iicctps to upgrade or close.
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Similarl y . iii descrihiitt the iteed for 
i eg i slit ion, the lit n iso report stat 0(1 

Dispusa I ol solid wastes. i nclu ding 
Inizartlous wastes, can have adverse 
enviriiicnt.il ill acts iii .everlil ways. 
foil ow i ttg arag ra phti discuss live di iferu it 
t y pes of such i nh1)acts. 

ii) Perhaps I lie most pernicious effect is the 
Cotti etnhlliat ion of groti ml water h's' lviit;liate 
from land disposal of waste. Ale,ii half oft he 
U.S. dutitestic wtiter suppl y is from 
underground water. and thus is poteiitiativ 
siiliji;t It) cottI.ituinatioti. Stieli 
tontami Ilatioii is part icu larlv t'exi og because 
ofteit it is djsci,vt'riil after the diiniage Is 
done and because the contititinat ion is very 
long liistiiig. 'l'lius l.ichate froiii a landfill or 
dun,1 ma y not show up for years, maybe not 
rV,'o tin iii n/ti: (lie hutdfi!l is closed. 
Id. at 89 (etntliasis added). 

Consequent lv. sttht ide I) of RCR:\ 
ides c; lea r at it lit tn t v I () tid d ross 

tiactive or ahatttlotted (lislxtil sites. 
'hue relevatit Provisions iii R( ;R,\ 
subtitle I) (10 not distinguish l,itt wren 
''active'' and 'inactive '' disposal littits. 
Nor do ititV of the relevant provisions tie 

isd itt i sIn o the TCCC P t or (1 S(JSiI I of 
waste alter a specific (late. 

RCRz section 1004(1')) (1011005 an 
'Open (I (liii P ' as ' alit' fat i lit v or site 
vltere solid waste is dis)lostt(l ol tvliicli 
is 1101 a atit;ii v landfill whit:lt uu'i'ts 
tlit, r;riteria pronitilgatesi tinder sectioil 
40(14 of this chapter auth which is toil 

a f;n;ilitv for disposal ol li;iz;irtlot,s 
waste.'' 42 U.S.C. 6903( t4) (t'tuipinisis 
ad ii in I). Sect ion 4004(a) d tI tgat s's broad 
authority to EPi\ to slotertuittu the 
facilities that will be considered ''opu'ti 
dtuiuips.' s'ithii,tit in requirement that 
hit' units or facilities be iii operation. 
''['l'hlit' i\dtiuinistr.itor slut11 
regitlatiotis coIltailuhIg t:ritiirii br 
deti'rntittitig whiii;li facilities shall be 
clttssifitil is sanitar y landfills and 
which shall he classified upon hti tips 
within the ulo'tiuiitig ol this chapter.' '12 
U.S.C. 6944(a). Section . ) g115(a), tvluich 
is titled. "Closing or upgrading of 
existing open (lumps." is also 1101 

Ii in i ted iii scope: ''U P°' p root ii lga t ion 
of critvri,i ittidor I 1008(a)(3)l of this title, 
ant' soltil waste tIattagetnenI practice of 
ci isposa liii sul i ci waste or hazardous 
waste wit i(:h1 cou ist it Sites t lie 01)011 

(1(1111 ping of solid or hazardous waste is 
p10)1 ibited......42 U.S.C. 6945(a) 
(emphasis added). See also. section 
.l(tt)i(a)(3) reqilirilig State pltttis to 
urovide for thit' closing or iipgniiding of 

• '(111 u'xisIuig 0 15011 (Iii ' 1i' ). .12 U.S.C. 
1194 3(a)(3) (ettipluticis added). 

Consistent Wit Ii I lit' statutory 
provisions, EPA's curretut stilt ill I) 
regsilatiotis at 4() CFR part 257 appl y to 
''all solid waste disposal facilities atul 

riOt ices wlittthuttr ilctive or i tact ivi, 
and did not diIfer,,tititite between new

aid existing Iat:ihitivs:ht '10 CFR 
257.1(c). Sec also, 40 ( FR 257.1 (a)(i 
(2), lI'A wis clear itt Itothu lie propostil 
aitil fitial roles that the mItts applied to 
till t;xistittg facilities: '''l'lu.'se criteria for 
the c:lassificat;on of disposal facilities 
appl y to till ''solid tvaste'' iltid 

I) 'l'' facilities, ss'liich ire defined 
iii tim Act I itil (sectioiu ItuitlI.'' 43 tR 
'0)42-1943, '1944. The fittal role wtts 
equall y clear; '"l'hese criteria iIl>h)lv to 
the liii) range of [aetlities tuol practices 
for ''disposal'' of ''solid tv;istt','' as those 
terms are defitioti iii hit Act.'' 44 FR 
53440. (See also 4') FR 53)38.) The fimual 
rule sluscribes eight categories of 
mat en tils or activities tI tat are ext lad ttI 
itiactjvi' facilities or iitiits tire nut ittutolig 
tltent. This st;iutds itt stark contrast to 
the hazardous waste regil lotions, ',vI u cli 
tis discussed, spt'ci lictil lv cxenll)t I '( I 
ittact i'e facilities front I lie perinitt I tug 
and associ atttd rogu lilt or' reqt ii ret urn ts, 

Ii. Case l,zuw on the lji y tittitiiitu uI 
1)isposal 

!':l':\ also disagrees with the

couuiliiu'ittrrs secot)(l cl,iitn that 
rt'gtiltiti mug itt:ic.tive sitnitice 
itiiitotutudnieutts woutl(l he iticotisistelut 
svitht case l.iw itt six circuits. 'l'luiu 
i:()uulttltuttstrs art' correct tltttt sonte courts 
hive lielul thu,tt mlii' stihsttquetit passive 
Ituigriltioti iii c;iititamiuiiiotion left tuuu'sittt 
is insu Ificiemit to support hiibi lit v 
against ti i/mini party that merel y iwiurd 
the propi'rtv tinder CEIiCLA. Butt hit' 
cuutiott,ittt,rs itiscotistntot this Case law 
tutsh fiimid,ituut'tutahl y overst,itt its 
significance to the issue it litind. (ii 
greater sigtii licance, Itowever. is that 
federal cliii us have aluitost suutivers;tlly 
rtuicliu'l iliffertttut coni:husiittts tintltr 
RCR.\, hitilding thai the stattitorv 
ulttfituit ion of disposal does itt(:ltldt' tlte 
passive uiii'0'ratiomi of COhittiltlilltttit)li Iritiut 
jiteviitiuslv disposed of wastes. 

."tti amu initial utiattm'r, the issue tlecidctl 
liv the courts iii t hun cited CERCI A cases 
was narrower I ltuti the (;i)tuunuultors 
illi tge II tesit cases genera II v locti sd out 
wit itt Ii or en rre itt or past ow tiers of Ia tith 
contimtimtattd liv the activities of oilier 
oiu':ii'r.c ts'ore Ito uk ' for ii ss i t'e to igra lion 
that occ,mrri'd huring their owuu'rsluip of 
this' laittl. 'l'his is ver y ihilferemuu tItan the 
sittiat iii at Imanul, in which ritgulauou'v 
rto 1 ui i rt'uocmlts are being itt h o Sed to 
address the ttxistiulg 111(1 ItO lire 
comitamnitiat tin c:tius,'sl 1w thii, past timid 
t;iurretll ttl:tiv j ties of tltt' t:itrri'ttt owner, 

lit adshitiomi. these decisions \t'ere 
largely predicitmitl on l.Iiiguiigl' dial is 
sltiiqtn' to CERCI,A, rithi,'r tlutitu tuti a 
defiuuiiit'e riiamhittg of R(.'R.\'s tlefiumit oil 

i• tt . mm'gtit;aimiii m'st;,hmtisti oti't',-'.ti spt'iiricutty 
,'i,IimI,,,ralett ix.'mmmpmtolic, mini,,, itt ts'lii,:ti t(it ti,ti,viit 

lt,,, ummtts at smi'

of ci t50Sit I See. eg.. tJ::ifrd States v. 
C.\i1)G fleoit ' (o.. so pro it 7t2 .-717 For 
exiltlI)le, itt CMDG flea/i. the court 
Ioimtiil that uassive migratiiiiu was mum, 
ci is pit st I 1 mcii ii se Congress had cI a r lv 
dust inguislu'd between ''releases,'' tuutl 
'disposal. defining the two terms 
di tfi'nerutiv antI imposing liabilit y ott 
mhiffi'rt'iut parties for the two activities. 
Id. ii ccord, (.'or.ca,i I/arbor Village, 
supra, at 880-8115; .'tlIli Industrial 
Svstents v. Prime Tecltttalogv, supra a) 
:tsa. 

sloreovor, even uniltir CERCL,'\ courts 
It a to not on i ye nsa)) v roach ied I he Sit toe 
comtt:l II Si on ii oiu whet lion "passi ye 
it u igra t ion'' catu hr Co ItS itl ertul 
'd ispi isal.'' Si'e. e.g., Vtirg iu/, /ime. v. 
lVilIuiau 1:'. Ilooper & Sons Go., 966 Fd 
tt:t7. 844-4t (4th Gin, 1992) (concluding 
(hut ht'cattse the defittition of disposal 
itt t :Iuudes ''I ut kit ig, '' prior owners are 
liable if they acqitired a site with 
Iraki tig barrels tin titidetrgroutiih storage 
ttmiks well t luough the prior ott'tier's 
actions are purely passive): Al/li 
l,idustrks! St'sie:tis. hI.. ii.3 (uixpresslv 
tleclining to decide whether passive 
titi grit Ii 00 t:m told tuver be cotis i ci croci 
''disposal''). 

Rot in ativ et'ent . courts have 
consistent lv interpreted RCRA to apply 
ii pa ssi vit itt i gr;t t ion. 'l'wo cases timid or 

RCR:\ arc Itt' most 1 meetl y titalogous to 
tIt current si)utttitmui is they address the 
extent of El'i\ ' s ant titiri tv to regulate 
based on the stat sit or y dcli id t ion of 
''ci ispostI '': ha ri' Co,tso!idated !Azltd 
l)isj:o.cnl flegiilatiori l.iti1,'atkni. 9:ltu 1',2d 
1386 (D.C. Cir. 1991). and United Siotc 
v. l'miiii'r Engineering Go., to F. Supp. 
2ul t )45 (D. Cob. 1008). afiu! 101 F.3d 
122') (10th Cir. 1099). Itt hot), cast,s, the 
(:0(1 rt :onSi(lerttd whet litir Eh': could 
itlilitise or u'ttlorce reguilutorv 
ni'i1tiiretniuits to addrttss passive 
iiiigrat lou tutitlen the iuitrrpr('tatiout tutu 
lIds cotistuttiteth ''tlisliosal'' itmider 
RCRA. ,'\tnh in lioth cases tlue court 
agreed that lCRA's deli tiit iou 
t' ticom pissed such flu: tiv it i ci. 

The issue in GotusoIidatd l.a,id 
Disposal was whether EPA could 
lit ipi i nit closed it azardotu s Wil Ste facilities 
to olittiiti a ''pust . closure' permit. 938 
I". 2(1 itt I :t (tti — I 389. EPA had rd i mtd on 
lie deli nit iOn old i Sposit I to SUpport t lie 

regulation. concltudiuug that a facilit y ''at 
ss luiu:hi hutxttrdotms wastes have been 
ii isposud bu y plttcstiuis'uut tt or ott thut, 
lttnul	 retsuaitis sttbjccl to 1)1)111 pt'rultittiiug 
a mud rogu liti lot i I iecau Se 'sw :hu Itt za rdou s 
wastes on constituents tuuav couttiituuc 
'hi'ttkiiig' on 'mit,i' tutor the ent'irouimetut 
or hut, etttitti,tl ... tsr dischittrged ..... 
j ut, the i'ulvirtiiuiit'tit.'' Id. Sitmuilar to the 
cot ut non I ttrs ' to men I angst mit itt s , the 
p itt it iotwrs argued t lit t ii ti ci en § 3(105, a 
pinittit cmi onl y he ri'quu roil for ''on
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going activities--the treatIliont. storage. 
or (IiSpoS8l of Lvaste It iuii:li 1acilitis—
riot fill (hO facilit y itself l)ot.lt)iti. 
hit'	it oilers argi))'(l hat 
liiigLiistictill\'. ''disposal is not a 
COil tin LI I ig act i vi IV but 0CC ii rs a new 
cacti III lie waste is placed ii 110 or on 
Iaiiil '' 'l'hti l).(, (.ir('tijt 511 ilIliliri I 
rencti!(l the P(titCu1t'rs' iiitrpretalion. 
holding Thu this ' ivay be 1)11)1 WilV iii 
which I lie word is titied lii circh Iiiirv 
language. ut is not necessarily how it 
is used iii the statute: (lie ti(llI.ItiOiI of 
''disposal' with 'leaking.' vIiju:Ii iS 1 
COIitiiIltOIiS )hiCiiOflioIieiI railn'r dciii a 
uiii:rete OL'UIII. is enotigli (Li 1)111111 the 
sting of he petitioners' 1101111. '' lii. this 
case is essentiall y uhsl)oSitive of hit, 
issue, given the siiuiul;trities hetweeti the 
requirement for a post-closure periiiit 
arid the final requirements appi cable to 
ifla(:LIL'e CCR surface iliipoiiiu(liiit:iits. 
Electric utilltie retaiii ownership and 
control over these existing CCR uii its. 
just as hazardous waste facilities retain 
ow nuLls liii) li itt i:o it ro I U L't'r I lie cI cisel 
tituits subject If) piist-c:Iosuiri f)ern)ittiIlg. 
ho both situat tins, EP:\ roquiireineiits are 
clesigited to address both the existing 
and liii uire risks of furl lir ''releases'' or 
"loakiiug'' from thiee uiiits—,.e,, utirtliu,r 
disposal. as that term is defined iii 
SOCtitiil 1004. 

Slniilarlv, in Power Ifiiuwui:urfng the 
court considered whether utiudet' SOctiun 
:i (1011 of RCR A, El A iou I ci un ng alu 
action to compel liii' operator ol a olaf 
refinishing pl:Iuit to c:oiiiplv with	hi,

state's RCRi\ regulatioiis iclit lug to 
financial assurance,' It) F, So Iuh).2(l ut 
1159. The clefondatuts argued I fiat siiice 
the' were not ciirreiitly (lishlosilig of 
waste, they 'ore operating iii 
conipliance with state regulations and 
Lvtirt? exempt froiiu ft iuuunt:iuil asstl ruilico 
rciiiiirtirIiti1ts. l'lit court clisugre((l. It 
held that tlltt use of liii' worth ''leaking' 
iii (lit' definition of ''disposal' indicated 
that the hach lug of hazardous waste 
into the groundwater constitutes the 
cciotiiiiiiiig ciisposai of hiuzarcluus waste, 
lcL tIt 1 tri9-'GO (''Because (lie detiiiitioii 
of ''disposal'' inchu thus tInt word 
''leaking," (I isposal occurs not only 
who na sol Ft v as to or ii Ii azardoi us waste 
is first deposied onto ground or ijitti 
water. hut iIso '.'lui'ii si,icli t.iistes 
iiiugrate froni their initial disposal 
location.'). 

Coorts in several circuits have also 
considered LL'luether thii' assi ye 
Ill igrat iou of pru Vi tiiist V (I (liii ped WiiSte 
constitUtes a current or ongoing 
'iribitiiiii if RCRA. i.e., illegal 

iiiilei tICRA 5 8iitiuti LII .itstirIlIic., (l')i)ii.Il OilS. 
,nviinrs nail niu'raiOrs .1 liuzjur g loiis ,°asIl' foci tiiis 
111011 .inu,uluileni ihii iI)l,%' tniv.' 5111111 iilil rl'iiii)urces 
to los,' thai: 1ncitiuis 411111 )1Iy iti i u ii. l iiuiv tt.olius 
tt,,it 11141	lriM'.

''disposal,'' under the cit ii.en suit 
provisions of section 70021 . i)(1 )(.'\). 
Mt ist haVe coiiu.lodcth I hat it dues. See, 
Scot/cit & Assii:iates v. IIriorcl,fj Center 
Pui;'tjut'rs, 2001) WI. :t 151089 (ND. Ca 
2001)) (ileciiliug to ''follow the Iuui;oritv 
rule airif hioliling thiit	tIle (:0011 iutid 
jireseIlu:iL of u1iutr4ihi1u itasit, cuiistitutu's 
a cuuitiiuiiiin viohtiuo tuittler (lie 
R(:RA''): .\forrero lkriio:idez v. Esso 
Stuoduri'I Cli! Co., S'J7 I". Siipi. 2il 272, 
28:1 ll).RR. 21100) (building ilcut 
uuiuri,unedieul. nuigr;itiog couilailiiu4itii.un is 
iii)t u) s'lioltv hoist viohatioti); (,ciun'run v. 
I'eaeli (oii:iti', GA, No, 5:02-CV-1 1--i 
(CAR), 200 .1 \\'t. 5520003 (Ml). Ga. 
2tttt') ) (bolt! ig that Ilic' Coot iuined 
presence of illegal i:ont;uiiuinatiiiii thi:ut 
reutai its reined Ii I const itiutes a 
couutiiiuiing viol ,utioii. evt'ii thililiglu the 
acts of ui nhawful uhispos4ul oc(:urrcd iii 
the push): CoIijoiziiu V. .\1&P 
/ll Vt'StniittS, 3015 F, Su1ip. 2ch 1137. 
1148-1147 (El). CA 200:1) (Allowing 
RCRA 7002 claim of couitiiiuiuig 
viol it iou to proceed on CVi (111(1CC tli at 
WaStes ''continue to exist 
uuiireiiitsctiuiti'd'' as a result of improper 

i si:h a rgtt t liii t liii d CCiI sod over 21) years 
pur to fihirug of suit): Auiroro ,Viilirmu! 
Batik v. 'I'riStar A1nrketin', '390 I'. Supp. 
1(121). 11)25 (ND. Ill. 19981 (''.\lttuinigh 
suubsectioui (a)) t)(.'\) uloes not pi'noil a 
i:iti'/,eii Suilt for wholl y past L'iOh,ltiL)iis u)f 
lie Siuitiuti'. tIll (:001 iuucd pr)'si'nue til 

ii hitgilhv diiiiuped tii;ituriuils generally 
u'otitIt1itu's a 'u:otiti iuiiitg 'iiilahioii of 
lilt' h(l:\. ts'liiuhi is cognii.4ifdu tinder 

6972(a))) ))A).') (iuiteriial ciIltuoiu 
oliiitt('(!); C'ity of Toledo v. lkuzrr 
Materitils & SL'rl's., inc., 033 F. Siipji. 
( .t6 65th (N.D. Ohio 1393) (''IT Ihie 
dispiusuil of wuisles can ctuiistitiite a 
ciiot hutiing t'ioh:it ion so huiiig as iuo 

th isposah procedtircs are put I ito 
effect or as long as the waste has not 
hii,en cic:itcd tip timI die i,liL'iroiilnental 
effects remui ID ret ii cd iii ble. ''1: Gac'Iw V. 
i'oiu'tu of Harrison. 8)3 F. Suhul). t037, 
It)'l t--12 (S.D.N.Y. t903) ("t'hue 
(IliVi roil ueiiIat litirins (hi) iitit stem from 
tInt act of ihuililililit; whut'uu waste 
ruuuterials shiibe off the i1tuuiip truck hut 
rallier alter tiuitv land nuil begin to seep 
into the grouinih, cont;iuunatiuig soil tOil] 
w,uti'r. So hung as wastes reliiiuil iii tin, 
hifl(lfill threatening to leach iiito the 
sulrwulludmg soil nud water, a 
con) i mutiing vi ihiti ci sore mziv exist.''); 
,'lcoie !'riiuti:i ,g !iik Co. v. '4h,:iard, Inc., 
1512 I". .4liil)hi. 1 .100. 15)2 lEt). \\'isc. 
195)2) f''RCRr iiic:Itidt,s iii its hroad 
(lefliuitui)ii (l1'uhiSlMlStuI ttli! i:oiitilit)ous 
leak I iig iii hi;izirtltuiis stilustalices, 
i\u:u:ordinglv. leuki og of ti:uzardouu S 
suubstaiicijs miu,iv coimstitiuti ii colitilluotus 
or intermittent violation of RCRA.''): 
I'ollnii'Ju'ld Dcv. Cur1.' . v .St,iuik. No,

R9-8ti44, 1990 \\1 L 52745 (ED, Pa. 1990) 
If a persoit disposes of liizardous 

waste on a parcel of propert y . the 
huazuirchotis Waste reilululis iii that 
property iiisulioushv infecting the soil 
and grnimnilss':iter aquifers. In other 
words, the 'ioIuitioui couitinues until th 
proper dhiuliosiil procedures are luiit into 
i'tI€'ct or the hazarcicitis waste is clt'aiii'd 
up.). It	particularly notable (hit 
if iest, cases were all ci cci tl ott tin tIer 
sLIl)scn;tioi) (A); iii contrast tti siuh,ueciii,iu 
(hi), section 7002(iuf( 11(A) hoes not 
iuut:liidc uiiv reference It) liabilit y for 
past actions or for prior owners. 
Co:nporo. '12 t 1.S.C. (;072(a)( 11(A) and 
(It). lii reaching their hioltliuigs, 
therefore, the courts necessaril y relied 
(solel y ) on he reach of the statutory 
dfuitit ion of ''disposal. \\'Ilicii is at the 
heart of EPA'S aol honity tiu regulate 
inactive CCR surface iiiiptiiuuidriictiits. 

Courts have also addresseuh the limits 
of RCRA's definition of ''disposal'' is in 
the cuuitext of tin EPA action tuiiiicr 
RCRA sect it)fl 7001. Sect ion 7003 
authorizes EPA to ohaiiu iilliuilctiVe 
relief for Iit:tions, inu:hiuuhuug utushiosiut tbt,it 

nuas' preseuit un iiu oil io'iut tool 
siihisantiuil uildfailgeriluiLiit to hiea Itli or 
the euivirouiiueuit.' 42 tJ,S,C, 6973(a). 
Several courts hove CVil htu tiled whet her 
an i tui:t iVO (I isposal site, where lit) 
a ff'i riii:ttive acts of disposal iire 
iirc)irruulg. c'uiisiituile an ''iiliiiiiilt'Ili intl 
so bstui lit lu I enda ngerm cot ''ciii den di is 
provisioui. Once again, most courts 
accept .0 thcfiiiitioii of dis1)ostul tIlult 
)'ni:fiTIil)asses leaking or contaminant 
iiiigralinul from previousl y discarded! 
wastes. See United Stoles v, Price, 523 
F. Stu pp. 1055. 1071 (l).N.J. 1981). a/fe' 
United St at c's v. Price, (188 F.2d 204 (3rd 
Cir. 19112) (''I here is no thiiiibt . however. 
that lseu:tiiuui 70(103J .nithiorw,us the 
i:hiitiuip of i sitit, eveui 1 uhiirmant 0110, 
if 111:11 uctitni is necessuir' to abut' a 
fireseult threat to (lie pttbhic health or the 
t'mtvirouiment.) citifl8 S. Rep. No. 06-
tIlt). 06th Cong.. 2d Sess, , at 11(198(1): 
II. R. Rep. ot;- 1011, (Part I). Ofithm Cong.. 
2iid Sess., uil 21 rel)ruiitt'(h III 19801 U.S. 
Code Cong. & Ad. News, 6119, 6121: 
United Stoles v. Waste lndtis.. 73 .1 F.2d 
159 (4th Cir. 1984) IRejecting district 
court i iterpretation that th isposa I oiihv 
i nd iudes ''actIve Inu inaii CO 0(1 net'' based 
on the iiicluisioui of 'leaking' in the 
(lefiiiiti(ili of thisposal. am! iiuterpreting 
tlitt ''ilui)VLlilit'ult of the waste after it hills 
been pt iice il lii a state of repose Ito be I 
enr.ounpas si,d in t lie broad de [in it tO of 
disposal''); tJnited Shift'.'. v. Diouzio,id 
Sliumrock Corp., 12 Eiivtl. I.. Rep. 
2013)9, 2(11321 (NI). Ohio Ma y 29, 1981) 
(noting thiut ''a (hisposIll clearl y requires 
no active hiimnian conduct''): United 
Stoti' I'. Cuiisi'rt'atio,i Clie,ziica! Co.,



lederitl Register/ Vol. 80, No. 74 / Friday, April 17, 2015 / Roles and Regulatiwis	21347 

til t) F. Siipp. 1b2, 201) ID. Mo. l98i) 
'disposal occurs......lien (vastosI 

inigrote from (heir iiiitial location''). See 
also S. Rep. fli-84 1 50 (911111 Cong. 1st 
Sess.) ......hi, Enviromiitit'titil Protection 
t\gi'mil:v and the tJt nirtinu'iit of Justice 
have used the equ it1illt ni tlioritv .111(1 
sic) granted in	ct iii 700:t to seek 

court orders direct ui5 those persons 
I (ISO past or I reseii t act S ha vii 

cuiltrilllltell tO or are contrilolOng to the 
CXisk'iice of ati rurninont iii&l 
substantial eidaiigermitint to ail1ite siith 
conditions. Ihis has been tiii illt('ll(le(l 
use of the section 7003 since 1176. 
An sici cv itie, mccii liv the definition of 
diposat in SettiOhl 1004(:3). which 
ii:ltides the leaki I11 of hazardous 

Wastt's, stction 709:1 has always 
plOI'i(ied the authorit to reqllirt the 
ah;tteiiit,iit ol pri'hlt cuiiii tii'iis (,f 
endangerment result imit from pist 
(11S1)OS,ll practices, whether iiileiitiuiial 
or hininteilt ioiiil,''). 

liile LPI\ coiit 1111105 to iiiiiiitiiii unit 
the sttilutorv deliiiition of iiisposai (i(itts 
in fact authorize regulation of inactive 
CUR surface impotlh1tinItllts, this is miot 
the sole basis for titat ;iiillitiri(v. litid€'r 
section 1 ttt)tt(ti)f3), Li'.'\ IS titlthOriZe(I lii 
(!Stiht)isli criteria governing snlid waste 
in a miagem 0111. w ii icli I ticl tides the 
"storage'' of solid tv;istit. 42 U.S.C. 
6904(2 it) and 69011(a) (3). RCR A's 
delmtiitiomt of''sturoge'' is limited to 
h;izti rd ous was to; tinder si I Iii tIe I), 
therefore, the dehn ii ion Cotigress 
inti,imt1itl %iiS (lit dictionar' (i('fihiitiOIl. 
wliii:li incomltrov('rtil)ly covers tin 
activities associated With (:Otitiutitiiig t(i 
tnaimlt;iiml CCR in inactive surlticit 
o i ioti tid imlent s. For OX1I plo. Me rn a it 
Vebstor il eli ties 'st oragi' as • ' Ili 1 state 

of being kept in a place whteti mlot being 
used'' and ''the act of putting something 
that is not being usi'tl iii a place wlli'rt 
it is avtiil;iitle, where it call he kept 
so fi'lv. etc.'' 

iinallv, c;onsistent vitht the ropnsul 
rule iiii(t liii' fitial Regulators' 
I b'terntinatiomi in Unit IV.0 of this 
docuntemit. th final rule does hint 
to CCR that is iiemttfjiallv used. 
6. h3t'm'fix:ial I iso 

Tb e p rnl)ose(i ri I he general v 
distiiigiiishied between the disposal of 
CCR and the bemie fici al ii so of CCR. 
I )ispnsal act i vii ics won Id lie sublect to 
regulation under one of two altornam vi: 
rettI hat nr' schemes. llti timider either 
•thteriiative. beneficial use would remain 
tti'vihl ('XCiitj)t atitl t'(itll(l tint III' siibict 
to regulation. 'the proposal iileitt ifiod 
specific criteria that would be tised to 
(list i tigil isii lict weem i I ogi I I hilat C' 
benofici;i I uses of CUR and the disposat 
of CCR. 'lhesc criteria were largely 
drown from the approach i:ntitained ill

he Ma y 2000 11ev II Rugii i;itory 
l)eteritiinat inn, liii: critt'li,l were: 

--liii' ttt,ttt'riai used titlist provide a 
ftitii;tioii;ii hiemiefit. tor exilttll i le, CC',R 
coIi(;retc iiii:rttitsis the dtirahililv of 
concrete—ti mid is in ore effective in 
cottlilthting degml;it ion from salt ivater; 
svnthit'tit: gvpsont serves iixacilv thii' 
saiii	In ictioii in walt l,citird as iii i 
gVj)Suttt. iiiitl itiects all i:iittitt,ercitil 
specifkitions: CUR 05 ii Soil tIlneildItleIlt 
il(ijilStS tIle pH of soil	promote plait

growth. 

—'liii' titattimial stihistitiite for ilit: itse 
ofa virgin material. conserving m1itttral 
resources that iniliI tithierwise 1100(1 to 
hi, uhttiiii'd Ihirougli 1ir';ictii:es. such as 
extrtictiiiii. lur cXiitnllle, the use ii! IGI) 
gyp	it iii the mnanulacl lire of w;it Ii ioard 
(drvw;iti) tlt:ireases tIi itecil to iitiiie 
not it rd gypsithmi . thiert'bv i:onseri'ilig the 
natuttil resotirct' nut u:llmtsorvimlg etiorg\' 
iiiai (,uhlertvist' tvotild be ticeded In hititle 
il;ltlli.il gvpsiliu (lie 115(1 01 fl' tisit iii 
lien (hi l'iirtl;tii,i cement reduces thti: 
ticeil iii (:('lticlut. CUR uisiol iii road bed 
eiltice quiurretl aggregate or oilier 

itiduustritil intuterials. 
—\\'ltl'rr rilIlIttitlt hlr idtii:t 

spu:ci Ioit ntis or ri'gui l.itntv stttid ii 
trc iuvtuil,iliht'. the niatiriats nhet:t thiue 
spL'cifi(:atiilns, and where such 
SI)CC i fica t it) its or St 1 ntlarcls have not 
been established. t he y are lot l,ei ig 
tlS('rb ill excess IjulantitieS. l"or t').)llll 1110, 
tlitui I ;(;R 15 1150(1 05 ii (:omumerr:iuh 

product. Ito' amliouunt ci CUR used us 
i,niitiohhi'cl ih\ iirotiitct specifica(ioiis, or 
tb' d 'i no nil S of the user. liv ash used 
as a si,ihiluo,il l)ase course iii highway 
construct ion is part of itiiiii' tiitgineeriiig 
considerat ions, SLId) as the AS'l'M C 59:1 
test for coin jiit:tint,. thii, ASThI 11 36() 
Freezing and thiatri ig test, ititi a seven 
da cotltpresstvt' ti rengt ii ahiiwi' 2760 
kI'a ( .100 psi). If excessive vnhittties of 
CCR are used —i.e., gru'ilt or iii a it were 
necessary for ii S	fic prnju:u:t —u hat

(:0111(1 hi: groutiils for ii du,(t'rtttitttttioui 

titi: use is not Iicneiic:iil. hilt rather 
is hn'ittg disposed (If. 75 IR ;tsio-
3516:1. 

EPA explaiiietl iltat ill lii, case of 
ii4rn:clltilr.il uses. CCX Ivolilli be 
exlie(:tt' c l In meet aphlriihui it,' standards, 
o:iilisiitiii'uit levels. prescrihital total 
liiuds, 01)111 icat iOhi lutes. etc. EPA his 
ch'v&'l 1 )1)1 'd specific tami clard s governing 
agrii:iilttirah ;Ipplicatiohi iti hiiosohids. 
%Vltilo' the mnanagenlehlt scenarios differ 
between biosludgi' ohllihil:;Itim)iI intl t lie 
Itse of CUR as soil ,uiutu:iiciiti,:tits, EPA 
stat'd Iltit the Agi'hhcv Woll Id consider 
I l l l I l it:atiIu ll oICCR for agriculture USeS 
lilt to Ito a legitimtiati beneficial tist: ii 
t it'v occurred at cuinst i tchh'nt levels or 
lndiag rati,s grt:ai'r tutu Eh'A's 
hiosohids regtilatioiis allow. (75 FR 
35162-35163. Jutit,' 21. 2(111))

El 'A p ri iposed to cod ft t hose cr itt' ri it 
itt t lie term, ''l)emieficiil use of coal 
i:uuttthttst ion products (CUPs). ''This 
ulefjnjt ion stated that the beneficial use 
oh CUPs was the use of CUPs that 
provides a lii tict ioiiti I be nell t ; re 
tile use of till alternative itiateri;il, 
(:onserving tlatulr;Il resources that would 
otherwise ,iecd to be obtained I lirotighi 
)rtt ct ices such as ext rod ion; a ti u I lii eels 
rt'l:'aiit product specificatihihis amid 
regu ul at orv standards (v here tiit'se are 
a v,i lilt le). CCPs th at are ii sod in excess 

i to ut iii es (e.g.. t he lid d-a p pl icat ions of 
FGL) gvpsutn ill tintounts that 
scit'iitificallv . suiipuried qtui.uuitities 
requi i rcih for eti hu;iit:i ttg ,uoih l) ro P ert ies 
and/or crop yields). placed as fIll in 
sand atuih gravel pits. or used iii large 
st:ile fill I)ro)e(:ts. such as restructttring 
the latlIisctlpIl, are excltldied frotn this 
ihu:finjtuutt. (75 FR :tst2 g -3513tt. June 
11. 2tJt(t). 

Cotiiuiit'uiui:rs genurilIv suijtported the 
criteria itt tie prnpos;u1 butt raised 
conceruu that thte criteria lacked 
specifii:itv: sonic comutintiters stated I hut 
the criteria vi:r.' tlmse that states 
tilreadv cotisidered in duiiiu their 
hteiie Ii citi I use del e mi titut loll. 
Corn mu o' titers a I so suges ted I he use of a 
'' 110 toxics '' provision and others 
suggested thitit the criteria iuuihitde a 
reqhliretltehtt that	eiivirt,tiic,t:uit,ih 
bi,miefits hi' achieved. A more general 
c(uhililit'iit raised b y several conlnlehitt'rs 
wits ihut the proposed criteria failed to 
estahhish an y stamidard thai emtsutred 
Prote : t iou of hoc uit.tuu hiattt ii a oh tlte 
environ mont. Ii ttall, oite commilhtenter 
raised :iiilceril that EPAs approach to 
ben eli ci oh uiso', and tui rt i cti Ia rl v to large 
sea he fill npera)iomis, inn p prop ri ate lv 
assumed that thui,s operiuliutis 
Ctlhtst itlltI'Ih Iii' d ispostul (if solid waste. 
whiii:hi . tIn' cuitu oto'ttter cluumni:d was 
inconsistent with a series of jitdicial 
(I t'c: is ions, 

'l'lii're are generall y three critical 
issues imu detertiiiiii ti tvli:ther a 
ni tittt ri il is rcg ul ti ted Un tIer RCRA 
SII1)title U: whether the material is a 
''solid wiiSttj, '' wbietht'r the ;uclivitv 
cuttislitittu's ''(lish)nsih.	atith lvhit'tiIt'r 
rc'gIll;Iti(IIl oh tue chispusuil is warranted, 

Ithi ocigi i till.' re Cliii he stitne overlap 
between these issues it II utit tli e same 
facts nnv hi' releu'tlhit to ee:li of them, 
II tidu,rstuuuth iilg the tiisti mictinti hetto'e,'n 
thicmii is critical to itittlerstanidimig the 
final tijupmuochi to lie beneficial use oh 

uchupu'ul ill this rculemakimig. 
hut irtii't tI) lit' stthujet;t tti RLRt\, tlit: 

ttiatt:ritlt must be a 5011(1 waste, 'Ihit 
slit ctte definos a solid waste as "amw 
go rhilge, refti so ... ill 1(1 other discarded 
muderial....42 U.S.C. 691)3(27). As 
EPA noted iii the proposed rule, for 
uidimito' hieiitfic:jtul IISOS. CCR is a raw
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